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A guide to
legal structures for
impact-led organisations

Are you at a stage where it makes sense to register your
organisation as its own legal entity? If so, you'll need to
consider what is the most appropriate structure for your
organisation.

A guide to legal structures for impact-led organisations AKINA.ORG.NZ



akina

A guide to legal structures
for impact-led organisations

Please note: This is intended as general guidance only, not specific advice for you in your
circumstances or as a substitute for professional advice. For advice on choosing the right
option for you, talk to a lawyer and an accountant.

There is no particular recommended legal structure for an impact-led
organisation or social enterprise. Some common structures they may use are:

e Limited liability company (with or without charitable status)
e Charitable trust
e Multiple entities (both a company and a charitable trust)

As a general guide, we suggest that:

e If your organisation is intended to be a not-for-profit organisation with a
charitable purpose that will rely primarily on grants for funding, it may be
best to structure it as a charitable trust. The social, cultural or
environmental purpose will be protected by the requirements for obtaining
and maintaining charitable status.

e Otherwise, if you are not primarily relying on grant funding, a limited liability
company is a common and efficient structure for an organisation. With this
structure, the social, cultural or environmental purpose can be protected by
setting it out in the company's governing documents (for example in a
company constitution and a shareholders’ agreement).

e Some organisations with particularly complex needs have both a limited
liability company and a charitable trust. If it sounds like this could be useful
for you, seek legal advice.

This tool sets out some more information on these options.
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charity?

Does your organisation intend to
make a private profit?

YES NO

l

You can't register your
organisation as a charity -
a charity can’'t operate for
private gain.

Does your organisation intend to have a
charitable purpose? le:

Relieving poverty,
Advancing education,

Advancing religion, or

Another purpose beneficial to the
community? (A ‘catchall’ category -
eg protecting the environment or
advancing public health)

YES NO

organisation
Iineio

” Does your >

l

You can't register your
organisation as a charity -
a charity must have a
“charitable purpose” (as
defined in the law by those
four categories).

-

l

You can't register your

You may be able to register
your organisation - a charity
operates not-for-profit, for a
charitable purpose, for the
benefit of the public (or a
sufficient section of the
public).

organisation as a charity - a
charity’s purpose and
activities must be beneficial
for the public (or a sufficient
section of the public) -
rather than for a closed
group of pecople who don't
have a charitable need.

Check out the Charities Services website for more information on the
requirements, benefits and obligations of registering as a charity.
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https://www.charities.govt.nz/
https://www.charities.govt.nz/ready-to-register/need-to-know-to-register/
https://www.charities.govt.nz/ready-to-register/benefits-and-obligations-of-registered-charities/
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What are some different features of a company vs a charitable entity?

Features Company Charitable trust or charitable
company

What is the purpose of the business? Your business can have a dual purpose of making The purpose of your business must be "charitable” (as defined
positive social, cultural or environmental impact in the law).
and private profit. See the Charities Services website for more information on

what is a "charitable purpose™

How can | protect the purpose? You can protect the social, cultural or environmental | The charitable purpose will be protected by the legal

purpose by setting it out in a company constitution, | requirements for obtaining and maintaining charitable
For more information on protecting the and other governirTg o.IOCL.Jments o.f the company. stqtus..

(A company constitution is an optional document A charity must have rules that set out and protect the

purpose of your organisation see this free

tool from The Impact Initiative: that your company can create to set out the rights, | charitable purpose (eg in the constitution of a charitable

powers and duties of your company, your directors | company, or in the trust deed of a charitable trust. A trust

How to protect the purpose of your and your shareholders.) deed is a document that sets out the purpose of the trust and
business: also known as ‘Mission Lock” the rights, powers and duties of the trustees.)
Funding
Can my business seek equity funding (i.e. Yes. No - trusts don't have shareholders. In a charitable trust, the
sell shares to investors)? assets of the business are held and used for the benefit of the

charitable purpose, not for private profit.
A company with charitable status can't distribute dividends to
private shareholders.

Can my business seek debt funding (i.e. Yes — traditional lenders are familiar with the In some circumstances - this can be challenging because the
borrow funds from lenders) company structure and may be willing to lend. assets must be used for charitable purpose, making them
difficult to lend against.
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https://www.charities.govt.nz/ready-to-register/need-to-know-to-register/charitable-purpose/
https://static1.squarespace.com/static/5b02f1bd85ede13734718842/t/6052a0dbc190496c5f6a8393/1616027867273/Mission+Lock+Mar21+CC.pdf
https://static1.squarespace.com/static/5b02f1bd85ede13734718842/t/6052a0dbc190496c5f6a8393/1616027867273/Mission+Lock+Mar21+CC.pdf
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Can my business seek philanthropic Sometimes — many philanthropic funders may be Yes — including from funders who only fund registered
funding (i.e. grants)? unable or unwilling to fund organisations that are charities.

not registered charities due to concerns about
possible “private gain”.

Charity pro: Philanthropic funders may perceive the
mission as front and centre if your business is registered

as a charity.
Can my business be funded by its trading Yes - it's common for the majority of income to Yes - it's common for the majority of income to come from
activities (i.e. selling goods or services)? come from trading a product or service. trading a product or service.
What can my business do with any profit it A company can operate for-profit. Profits may be Profits generated by a charity must be reinvested in the
makes? reinvested in the company's mission and/or charitable purpose (private profit is not allowed).
distributed to shareholders as dividends.
How would my business be taxed? Companies aren' eligible for certain tax exemptions | Charities are eligible for certain tax exemptions. Check out
that apply to charities, and therefore pay normal the Inland Revenue website and Charities Services website for
business tax. Check out the Inland Revenue more information.

website for more information on the tax obligations
of companies and other businesses.
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https://www.ird.govt.nz/income-tax/income-tax-for-businesses-and-organisations
https://www.ird.govt.nz/income-tax/income-tax-for-businesses-and-organisations
https://www.ird.govt.nz/roles/charities
https://www.charities.govt.nz/ready-to-register/benefits-and-obligations-of-registered-charities/tax-information/

